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Crook County 
Community Development Department 

Planning Division 
300 NE 3rd Street, Room 12 

Prineville, OR 97754 
(541)447-3211

plan@crookcountyor.gov 

TO: Crook County Board of Commissioners 

FROM: John Eisler, Community Development Director 

DATE:  May 15, 2025 

SUBJECT: West Prineville Solar Farm Remand, Record Nos. Application 217-20-
000375-PLNG (Modification Conditional Use) and 217-20-000546-PLNG 
(Appeal) 

The Crook County Board of Commissioners (the “Board”) is convening on a remand by 
the Oregon Court of Appeals and Land Use Board of Appeals on a conditional use permit 
modification of an approved solar facility from 320 acres up to approximately 654 acres. 
The appeal and remand concerned the Applicant’s wildlife habitat mitigation plan and 
its consistency with ORS 215.446.  

I. Procedural Background
The Planning Commission approved the CUP modification application on June 2, 2020. 
Att. A. That decision was appealed by ODFW regarding the wildlife habitat mitigation 
plan, which approved three separate mitigation options: juniper treatment by the 
applicant, payment to a third party for mitigation, or a yet to be decided third option. 
The Crook County Court modified the Planning Commission’s decision by removing the 
third option but otherwise affirming. Att. B. ODFW appealed the County Court’s decision 
to LUBA. LUBA remanded to the County but that decision was appealed to the Court of 
Appeals, who then remanded back to LUBA, who remanded back to the County. It is 
that remand before you now. 

II. Substantive Background
That appellate journey helped clarify how the newly enacted ORS 215.446 is to be 
interpreted regarding wildlife habitat mitigation. In my prior role, I provided a thorough 
memo to the Planning Commission on this topic. Att. C. Please review it and let me know 
if you have any questions.  

For the hearing before you, I am going to provide only a brief summary of the main 
issues. First, the wildlife habitat mitigation plan must be “consistent with” ODFW’s 
habitat mitigation rules. ORS 215.446(3). ODFW’s rules are found in OAR chapter 635 
Division 415 (“ODFW’s Rules”). While the Court of Appeals agreed with both the County 
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and Applicant that being consistent with ODFW’s Rules didn’t mean strict adherence to 
all of ODFW’s rules, particularly the requirements in OAR 635-415-0020(8), it did mean 
that certain elements were required in an ORS 215.446 wildlife habitat mitigation plan. 
Broadly, consistency with ODFW’s Rules means that—once the proper habitat category 
is identified—a level of specificity and certainness is required to assure that the 
mitigation plan will properly offset the impacts of the solar development for the life of the 
project. That includes: 

• A reliable method of mitigation that will meet the goal of the habitat category;
and

• Durational standards that provide mechanisms to evaluate whether the wildlife
habitat is successfully meeting its stated goals.

Following the guidance from the Court of Appeals, LUBA looked at the Mitigation Plan 
approved by the County and pointed out the following inadequacies: 

• More specific information was needed on the location of the mitigation site and its
quality to determine if the mitigation site is sufficient to offset the impacts from
the development site;

• The Mitigation Plan needed to better demonstrate the reliability and durability of
the plan to establish that the impacts from the development would be offset
throughout the life of the project;

• The Mitigation Plan must include performance measures that a reasonable
person could rely on to conclude that there would be “no net loss” in habitat
quantity or quality over the life of the project.

III. Current Hearing
Since that LUBA remand, the Applicant and ODFW have been working to craft a
mitigation plan for this modification application that is consistent with ODFW’s Rules.
The parties have come together and present to you a negotiated Settlement Agreement
and Stipulated Findings.

The Settlement Agreement amends Conditions of Approval #9 and #24 from the original 
decision. Within the Settlement Agreement, the parties agree that if the County adopts 
these amended conditions, there will be no further appeals. The Settlement Agreement 
has a reservation of rights that is important to understand: 

If the Crook County Board of Commissioners does not adopt the 
Amended Conditions of Approval in this Agreement, the Parties reserve 
all rights to appeal and do not waive any issues on appeal, provided, 
however, that the Crook County Board of Commissioners may impose 
additional requirements and conditions in excess of the Amended 
Conditions of Approval and Stipulated Findings that do not substantively 
alter the Amended Conditions of Approval or Stipulated Findings. 
Applicant reserves its rights to appeal a decision based on new or 
modified condition(s) or findings imposed by the Crook County Board of 
Commissioners unrelated to habitat mitigation. 
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(emphasis in original). The agreed-to new Condition of Approval #9 eliminates Option 1 
as a possibility, leaving only Option 2.  

Option 2 is detailed in the new agreed-to Condition of Approval #24, which is a one-time 
“Fee-in-lieu payment” utilizing an existing MOU between the County and Crook County 
Soil and Water District (CCSWD) whereby the County acts as the fiscal agent between 
the Applicant and CCSWD for a fully developed mitigation plan for durable mitigation at 
the Shotgun Ranch. Condition of Approval #24 applies a mitigation ratio of 1 acre of 
mitigation required per 1 acre of disturbance (above the previously approved 320 acres) 
plus a reasonable failure buffer. Documentation of the payment being made to the 
County (and of the Applicant’s satisfaction of a checklist of multiple other conditions of 
approval) is required before site clearing and grading. CCSWD’s Mitigation Plan is 
included in your materials. 

The Settlement Agreement also provides for Stipulated Findings in the draft Final 
Decision also included in your materials. The existing findings regarding wildlife habitat 
mitigation were also deemed by LUBA to be insufficient. The new Stipulated Findings 
should resolve that issue. 

Our code, at CCC 18.172.130 deals specifically with land use decisions remanded by 
LUBA. In relevant part, the section provides that the remand hearing is limited to staff, 
the applicant, and appellants from the prior LUBA appeal, with the hearing limited to 
evidence and testimony solely related to the issues remanded unless expanded by 
motion of the Board. CCC 18.172.130(2).  

Please let me know if you have any questions. 



Crook County 
Community Development Department 

Planning Division 
300 NE 3rd Street, Room 12 

Prineville, OR 97754 
(541)447-3211 Ext 1. Planning

Fax (541)416-2139 
Email: plan@co.crook.or.us 

Website: www.co.crook.or.us 

BEFORE THE CROOK COUNTY PLANNING COMMISSION 

CONDITIONAL USE REQUEST- WEST PRINEVILLE SOLAR ENERGY FACILITY 

April 9, 2019 

APPLICATION: 

APPLICANT: 

OWNER: 

PROPERTY: 

APPLICATION RECEIVED: 

PUBLIC NOTICE: 

PROPERTY OWNER NOTICES: 

PUBLIC HEARING: 

FINAL DECISION 

217-19-000029-PLNG

Jake Stephens 

2033 E Speedway Blvd. Suite 200 

Tucson, Arizona 85716 

Brian Sproat 

P.O. Box 77 

Powell Butte, Oregon 97753 

Township 15 South, Range 15 East WM, Tax lots 2900 and 3000 

February 4, 2019 

March 8, 2019 

March 6, 2019 

March 27, 2019 

REQUEST: The Applicant requested conditional use approval to construct and operate a solar 

photovoltaic power generating facility on up to 320 acres. The facility will generate approximately 50 

Megawatts (MW) and is located in the County's Exclusive Farm Use - Powell Butte Area (EFU-3) zone. 

The Applicant also sought approval for an associated transmission line, the gen-tie line from the solar 

facility to the utility substation. 

West Prineville Solar- Final Decision 

217-19-000029-PLNG

Attachment A
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STATE OF THE LAW: HABITAT MITIGATION FOR SOLAR PROJECTS - 217-21-000438-PLNG 

MEMO 
TO: Crook County Planning Commission 

FROM: John Eisler, Asst. County Counsel 

DATE: September 7, 2022 

RE: State of the Law: Habitat Mitigation for Solar Projects 

On July 13, 2022, during the public hearing for Record No. 217-21-000438-PLNG, I gave a brief 
presentation regarding the state of the law for habitat mitigation plans in commercial solar 
conditional use applications. Near the end of the hearing, the Planning Commission asked that I 
submit an outline of my presentation to assist the Planning Commission in this and future 
commercial solar applications. Please accept this memo as my current understanding of how 
reviewing authorities are interpreting the requirements of mitigation plans as part of the 
commercial solar conditional use application review. 

I. BACKGROUND
Oregon counties have traditionally been able to site solar facilities up to 320 acres; those larger 
facilities were permitted by EFSC. In 2019, Oregon passed HB 2329, which grants counties the 
authority to site medium-sized solar projects up to 1,920 acres on non-cultivated land. The 
primary language is codified at ORS 215.446. Regarding wildlife mitigation, the relevant 
provision is: 

(3) In order to issue a permit, the county shall require that the applicant:

(a)(A) Consult with the State Department of Fish and Wildlife, prior to
submitting a final application to the county, regarding fish and wildlife 
habitat impacts and any mitigation plan that is necessary; 

(B) Conduct a habitat assessment of the proposed development site;

(C) Develop a mitigation plan to address significant fish and wildlife
habitat impacts consistent with the administrative rules adopted by the State 
Fish and Wildlife Commission for the purposes of implementing ORS 
496.012. 

ORS 215.446(c)(3). I will refer to this section hereafter as the “2329 Mitigation Rule.” 

Attachment C
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The meaning of the 2329 Mitigation Rule was challenged by ODFW in the County’s approval of 
the West Prineville application. LUBA sided with ODFW. Both the applicant and County 
appealed LUBA’s decision to the court of appeals. The County’s only argument was that the 
informational requirements within ODFW’s Habitat Mitigation Policy (the “HM Policy”) in 
OAR 635-415-0020(8) were not approval criteria, as those provisions only applied where ODFW 
was the permitting authority. The court of appeals agreed with the County and remanded the 
matter back to LUBA. But in its opinion, the court offered some guidance on how to interpret the 
new habitat mitigation statute, and LUBA applied that guidance to West Prineville’s application 
on remand. The remainder of this memorandum will break down my current understanding of 
how the 2329 Mitigation Rule should be applied. 

II. THE HABITAT MITIGATION POLICY AND JUDICIAL INTERPRETATION 
The 2329 Mitigation Rule requires that an applicant “[d]evelop a mitigation plan to address 
significant fish and wildlife habitat impacts consistent with the administrative rules adopted by 
the State Fish and Wildlife Commission for the purposes of implementing ORS 496.012.” The 
administrative rules referenced are ODFW’s Fish and Wildlife Habitat Mitigation Policy rules 
found in OAR chapter 635 Division 415 or the HM Policy. The HM Policy was written well 
before HB 2329 and directs ODFW staff on how to approach wildlife habitat mitigation 
opportunities in any circumstance, i.e. where ODFW is the permitting authority for state projects 
and where ODFW instead wears a consulting hat as it provides recommendations to a local 
government permitting authority. 

A. What Does “Consistent with” Mean? 
When presented with the question of what exactly the 2329 Mitigation Rule means when it says 
that the mitigation plan an applicant prepares must be “consistent with” the HM Policy, the court 
of appeals said: 

[W]e return to the meaning of "consistent with." A mitigation plan prepared for 
ORS 215.446 approval must be concordant with the Mitigation Policy and not 
show any substantive conflicting elements. Although a mitigation plan need not 
follow the submittal requirements set out in OAR 635-415-0020(8), there are 
other requirements of the Mitigation Policy that a mitigation plan must satisfy, 
including the ones that we have highlighted above. On remand, LUBA will 
consider those in the first instance. 

 
Or. Dep't of Fish & Wildlife v. Crook Cty., 315 Or. App. 625, 645-46 (2021) (ODFW II). While 
not exceedingly helpful, the court did clarify that “consistent with” means something less than 
absolute conformance—instead the plan “must be concordant” and show no “substantive 
conflicting elements” with the HM Policy. The greater takeaway here is that the HM Policy, its 
rules, and definitions are the key against which the substance of a mitigation policy should be 
measured. Certain provisions of the HM Policy should be treated like applicable approval sub-
criteria. I will address each of those next.  

B. What Is a Mitigation Plan? 
The core of the dispute in the West Prineville case centered around how detailed and specific a 
mitigation plan must be to be consistent with the HM Policy. The applicant presented a 
“mitigation plan” with three distinct options, the third of which was not yet fleshed out, and the 
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other two with certain details to be figured out at a later time. ODFW recommended we require a 
mitigation plan with every detail already planned out. 
 
The court of appeals went straight to the definition for mitigation plan in the HM Policy: 

"a written plan or statement that thoroughly describes the manner in which the 
impact of a development action will be reduced or eliminated over time, avoided, 
and/or minimized; and the affected environment, including fish and wildlife 
habitat, monitored, restored, rehabilitated, repaired and/or replaced or otherwise 
compensated for in accordance with OAR 635-415-0010 of these rules." 

OAR 635-415-0005(18) (emphases added). The court paraphrased the definition as: 
 

The emphasized terms—"thoroughly describes the manner" and "will be"—
indicates that specificity and definiteness are required for a mitigation plan to be 
consistent with the Mitigation Policy. That is, the term "will be" connotes a 
definiteness of future action and the term "thorough" connotes that the mitigation 
plan requires completeness and attention to detail. When a county assesses 
whether a mitigation plan is "consistent with" the Mitigation Policy, it must 
determine whether the plan has those qualities. 

 
ODFW II at 644.  

C. What Is the Habitat Category? 
The first step in assessing the sufficiency of a habitat mitigation plan under the 2329 Mitigation 
Rule is to determine the proper Habitat Category (HC). The categories range from HC1 to HC6, 
with HC1 being “irreplaceable” habitat and HC6 having a “low potential to become essential or 
important habitat.” The HC will inform what the proper goals and standards should be for the 
mitigation plan. The State supplies a flowchart to determine the HC, but ODFW’s internal 
position is that any area mapped as big game or pronghorn winter range should automatically be 
considered HC2. This has been a topic of dispute in recent 2329 Mitigation Rule applications.  

D. What Are the Goals for the Habitat Category? 
As discussed above, the goals vary depending on the HC. HC1’s goal is “no loss,” meaning that 
development should not occur on the subject property regardless of mitigation opportunities. 
HC2’s goal is “no net loss of either habitat quantity or quality and to provide a net benefit of 
habitat quantity or quality.” HCs 3 and 4 have a goal of “no net loss of either habitat quantity or 
quality” and HC5’s goal is simply to provide a net benefit of habitat quantity or quality. 
Much of the remainder of HM Policy is filled with defined terms. Applying the definitions of the 
terms appropriately should enable a County review of a mitigation plan under the 2329 
Mitigation Rule that will withstand judicial scrutiny. Let’s begin: 
 

• “Net Loss” means a loss of habitat quantity and/or habitat quality resulting from a 
development action despite mitigation measures having been taken. 
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• “Net Benefit” means an increase in overall in-proximity habitat quality or quantity after a 
development action and any subsequent mitigation measures have been completed and 
monitored. 

• “Habitat” means the physical and biological conditions within the geographic range of 
occurrence of a species, extending over time, that affect the welfare of the species or any 
sub-population or members of the species. 

• “Habitat Type” means the classification of a site or area based on its dominant plant, 
soil, and water associations or other salient features (e.g. tidal influence, salinity, 
substrate, alkalinity, etc.) of value to the support and use by fish and wildlife. 

• “Habitat Quantity” means the amount of a given habitat type. 

• “Habitat Quality” means the relative importance of a habitat with regard to its ability to 
influence species presence and support the life-cycle requirements of the fish and wildlife 
species that use it. 

Thus, for a hypothetical HC2 site, there should be no net loss of either habitat quantity or quality 
and a net benefit of either habitat quantity or quality. The “habitat” means the physical and 
biological conditions of the site that affect the welfare of the species of concern. The “type” of 
habitat is classified by the site’s dominant plant, soil, water, and other features that support the 
species of concern. Habitat quantity can be expressed as a simple acreage ratio (i.e., for every 
one acre disturbed, x acres will be preserved). Habitat quality is trickier. A proposed mitigation 
site must match or exceed the “relative importance” of a habitat regarding its ability to influence 
species presence and support life-cycle requirements of the species of concern. Of note, a “net 
benefit” means only an increase and does not dictate the magnitude of the increase. 

E. What Are the Standards? 
Each of the HCs have standards by which the mitigation plan should achieve its goals, with the 
sites of greater importance having stricter standards. These too are defined terms. HCs 2 and 3 
require reliable in-kind and in-proximity mitigation; HC4 mitigation can be either in or out of 
kind and in or off proximity. 
 

i. Reliable 
The HM Policy defines “Reliable Method” to mean “a mitigation method that has been tested in 
areas with site factors similar to those affected by a development action and the area in which the 
mitigation action is being proposed and that has been found (e.g., through field trials, 
demonstration projects or scientific studies) to produce the habitat effects required to meet the 
mitigation goal for that action.” The court of appeals drew attention to the requirement that the 
mitigation method must be “reliable,” but instead of citing the definition stated “[t]he [HM 
Policy] therefore calls for reliable ‘no net loss’ mitigation, i.e., a mitigation measure ‘fit to be 
relied on.’” ODFW II at 645 (emphasis added). 
 

ii. In-Kind and Out-of-Kind 
In-Kind and Out-of-Kind are standards addressing habitat quality. The definitions are as follows: 
 

• “In-kind Habitat Mitigation” means habitat mitigation measures which recreate similar 
habitat structure and function to that existing prior to the development action. 
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• “Out-of-kind Habitat Mitigation” means habitat mitigation measures which result in 
different habitat structure and function that may benefit fish and wildlife species other 
than those existing at the site prior to the development action. 

 
Neither habitat “structure” nor “function” are defined in the HM Policy. Thus, for those, it would 
be appropriate to apply definitions as those terms are commonly understood. “In-kind” habitat 
mitigation should therefore aim to recreate the structure and function of the development site 
(i.e., a mixture of high canopy and low growth areas would be the structure; foraging would be 
the function). Whereas “Out-of-Kind” mitigation can be at a site with any combination of 
structure and function, as long as it benefits the species of concern. 
 

iii. In-Proximity and Off-Proximity 
The definitions for these terms are, in my opinion, more complicated than their actual 
application. 
 

• “In-proximity Habitat Mitigation” means habitat mitigation measures undertaken 
within or in proximity to areas affected by a development action. For the purposes of this 
policy, “in proximity to” means within the same home range, or watershed (depending on 
the species or population being considered) whichever will have the highest likelihood of 
benefiting fish and wildlife populations directly affected by the development. 

• “Off-proximity Habitat Mitigation” means habitat mitigation measures undertaken 
outside the area that would constitute “in-proximity mitigation” but within the same 
physiographic province as the development action. 

• “Home Range” means the area that a species traverses in the scope of normal life-cycle 
activities. 

• “Physiographic Province” means any one of ten major geographical areas within the 
State of Oregon based on differences in topography, climate, and vegetation as defined in 
the Oregon Wildlife Diversity Plan (OAR 635-100-0001 through 0040). 

Thus for HCs 2 and 3 to meet the “in-proximity” requirement, any proposed mitigation sites 
must be in the same “home range” or “watershed” of the affected species as the project site. 
“Home range” includes any area that the species traverses in the scope of its normal life-cycle 
activities. Thus, a location recommendation that a mitigation site be in the same winter range as 
an affected species would go beyond the in-proximity requirement, but it could arguably come 
into play for other factors such as the site’s habitat function. For HC4 projects, my understanding 
is that the entire County is in one Physiographic Province, meaning that any site in Crook 
County should qualify as off-proximity. 

iv. Durational Standards 

The “no net loss” requirement applies during the entire life of the development project. The 
mitigation measures are to “be implemented and completed either prior to or concurrent with the 
development action” and be maintained “during the life of the development action.” HM Policy 
at -0025(3)(b)(B) and -0005(16)(d). The “progress towards achieving the mitigation goals and 
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standards shall be reported on a schedule agreed to in the mitigation plan performance 
measures.” HM Policy at -0025(3)(b)(B). The durational requirements are expressed again in 
section -0020(4), as explained by the court of appeals: 

Finally, we observe that OAR 635-415-0020(4) provides that ODFW's 
recommendations for mitigation of a development action's impact must be based, 
among other things, on the "location, physical and operational characteristics, and 
duration of the proposed development action" and the "nature, extent, and 
duration of impacts expected to result from the proposed development action." 
OAR 635-415-0020(4)(a), (d). The OAR 635-415-0020(4) considerations 
illustrate that the Mitigation Policy includes, regardless of ODFW's particular 
role, durational considerations as to the development action and the mitigation 
efforts. Ignoring those considerations would allow for mitigation measures that 
fail to accommodate the impact on habitat for the full life of a renewable energy 
facility. 

ODFW II at 645. It is clear that for a mitigation plan to be consistent with the HM Policy, there 
must be mechanisms in place to evaluate whether the mitigation project offsets the impact from 
the development action for the full life of the facility. The HM Policy asks that the mitigation 
policy include plan performance measures that track the progress towards achieving the goals 
(i.e., no net loss) on an agreed-to schedule. 

III. WEST PRINEVILLE’S MITIGATION PLAN THROUGH LUBA’S EYES 
ODFW argued on remand that there was not substantial evidence in the record for the County to 
conclude that West Prineville’s mitigation plan was consistent with the HM Policy in that the 
plan would achieve no net loss in habitat quantity or quality. 

A. Specificity and Definiteness 
LUBA described this as the “central issue” on remand. ODFW v. Crook County, ___ Or LUBA 
___   (slip op at 9) (LUBA No 2020-114, May 9, 2022) (ODFW III). LUBA began by evaluating 
the “specificity and definiteness” of the mitigation plan as it related to habitat quantity and 
quality. 

i. Habitat Quantity 
ODFW argued that the text of the mitigation plan and the County’s approval suggested that the 
maximum acreage that would be mitigated for would be 200 acres out of a possible 354-acre 
development action. LUBA disagreed in that it was clear that the plan envisioned a one-to-one 
ratio with a buffer, which obligates West Prineville to “replace each acre developed with an acre 
of mitigation plus a buffer depending on the quality of mitigation.” LUBA found that “complete 
and detailed enough for the county to conclude that there will be no net loss of habitat quantity.” 
ODFW III at 14. 
 

ii. Habitat Quality 
ODFW argued that finding the habitat quality standard could be met without knowledge of the 
characteristics of the ultimate mitigation site was not possible. West Prineville countered that 
under Option 1, it was committed to selecting a site “with at least the same habitat quality” as the 
project site and under Option 2, the formula would account for habitat quality. 



Page 7 of 8 
STATE OF THE LAW: HABITAT MITIGATION FOR SOLAR PROJECTS - 217-21-000438-PLNG 

 
LUBA sided with ODFW. It pointed out that Option 1 addressed the type of replacement habitat 
but lacked sufficient information about the location of the replacement habitat. ODFW III at 17. 
While that information was to be provided to the planning director before construction, it meant 
“important details” of the plan would “be hashed out in private between intervenor and the 
county, and possibly ODFW” which “comes exceedingly close to the approach the court rejected 
in Gould v. Deschutes County.” Id. at 19. Option 2 lacked any detail for how the cash payment 
would ultimately enhance any habitat. Id. LUBA summarized the plan as  
 

a promise by [West Prineville] to achieve the no net loss standard in some 
unspecified location by pursuing one of two options. However, neither option is 
specific enough to allow any interested party to evaluate the quality of the 
replacement acreage ultimately chosen. Rather, the evaluation is left to county 
planning staff and intervenor, in a non-public manner. 

 
Id. at 19-20. Under this opinion, for a mitigation plan to meet the 2329 Mitigation Rule, there 
must be greater evidence in the record or conditions of approval to establish that the mitigation 
site will be of sufficient quality to offset the impacts from the development action. 

B. Reliability and Durability 
ODFW also argued that the mitigation plan did not propose reliable mitigation, suffering from 
the same specificity and definiteness flaws that prevented the habitat quality finding. The plan 
there proposed retreatment actions, extra buffering, and other measures in Option 1 and no 
specifics in Option 2. LUBA sided with ODFW: 
 

[A]bsent any sample or example instrument that evidences reliability (such as an 
instrument that runs with the land and is binding on future owners), we agree with 
petitioner that the [mitigation plan] is not evidence of a mitigation plan that is 
“reliable.” We also agree with [ODFW] that the treatment options are too vague 
to be relied on to conclude that the mitigation will last for the duration of the 
project, especially in the absence of defined performance measures. 

 
Id. at 22. Under this opinion, for a mitigation plan to meet the 2329 Mitigation Rule, there must 
be at least an example instrument demonstrating it will run with the land and defined 
performance measures. 
 

C. Schedule of Performance Measures 
ODFW argued here that it was not proper to only provide performance measures following 
County approval in a later, “final” mitigation plan. LUBA was short and sweet in agreeing with 
ODFW on this, stating that an applicant providing “performance measures prior to construction 
in ‘the final mitigation plan’ is not evidence a reasonable person would rely on to conclude that 
the no net loss standard is met.” Id. at 23. Under this opinion, for a mitigation plan to meet the 
2329 Mitigation Rule, there must be performance measures included in the mitigation plan that is 
reviewed by the County prior to land use approval. 
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D. Deferring Compliance/Public Participation 
Finally, ODFW argued that the mitigation plan’s allowance of alternative options impermissibly 
deferred compliance to a future proceeding that lacks the required public process. Here, LUBA 
disagreed with ODFW. While the mitigation plan itself did not contain substantial evidence, 
Condition of Approval 9, reasonably read, simply required West Prineville to notify the County 
which of the two mitigation options it selected, which does not equate to a deferred finding. 
Under this opinion, for a mitigation plan to meet the 2329 Mitigation Rule, if there is substantial 
evidence in the record that multiple mitigation options are each consistent with the HM Policy on 
their own, it is appropriate for the County to approve multiple options and allow the applicant to 
inform the County at a later date which option it has selected.  
 

IV. CONCLUSION 
There is no simple way to summarize the requirements of the 2329 Mitigation Rule. Instead, the 
rule must be applied methodically against the HM Policy, step by step. My hope is that this 
memo will assist County decision-makers work through that process. Please let me know if you 
have any questions. 
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