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APPLICANT SUBMISSION #3 

REBUTTAL OF APPELLANT’S NEW ARGUMENTS AND NEW EVIDENCE 

(CROOK COUNTY COURT) 

PHASE 15 TENTATIVE PLAT 

Brasada Ranch 

File No. 217-22-000451-PLNG 

Applicant: FNF NV Brasada, LLC 

Attn: Brent McLean 

16986 SW Brasada Ranch Road 

Powell Butte, Oregon 97753 

Agent: DOWL 

Attn: Adam Conway 

963 SW Simpson Ave., Suite 200 

Bend, Oregon 97702 

Lawyer: Brix Law LLP  

Attn: Laura Craska Cooper  

15 SW Colorado Ave., Suite 3 

Bend, OR 97702 

This submission is in rebuttal to the Appellant's July 25, 2022, letter to the Court, in which it 

reiterated numerous false claims. Applicant objects to Appellant’s submittal because it is not 

a rebuttal of Applicant’s Submission No. 2, which is what the Appellant requested and the 

County Court agreed to at the hearing in front of the County Court on July 20, 2022. 

Instead, it was full of new arguments, new claims, new allegations and new evidence. The 

new claims/objections to the Application should have been raised in the Appellant’s appeal 

paperwork and addressed in front of the Court. For these reasons, it should be disregarded. 

Nonetheless, the Applicant, in an abundance of caution, addresses these below. 

1. Trails

a. Appellant's False Claim #1: "The plain meaning of Condition 15 in

context requires the Applicant to show the final location, surfacing, and

size of all trails on the preliminary plat and then on the final plat."

[Page 1 of Appellant's 43-page rebuttal]

The plain language of Condition 15 of Brasada Ranch's original Development Plan 

contradicts this claim. The Condition states: 

"The applicant shall provide a detailed depiction of the final location, 

surfacing, and size of all trails within a phase prior to preliminary plat 

approval for each phase of resort development." [emphasis added] 

The Applicant agrees with the Planning Commission Decision (May 24, 2022) that 

the condition does not require trails to be shown on the Applicant's tentative or 

final plats. 

The Applicant respectfully requests that the County Court confirm the 
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trails are not required on the Applicant's temporary or final plats.  

b. Appellant's False Claim #2: "The Development Plan approval clearly 

states it applies to "all trails" within a phase – not just those shown on a 

conceptual plan. Thus, additional trails not shown on the Development 

Plan may not be constructed without land use approval."  

[Page 2 of Appellant's 43-page rebuttal] 

The Applicant notes that the only trail currently planned for Phase 15 was shown 

on the plans submitted as part of the tentative plan process. The Applicant is not 

proposing to build any other trails in Phase 15. Thus, the Appellant’s “objection” 

or “argument” here makes no sense. 

In addition, the Appellant is mistaken in this assertion. Per CCC 

18.116.080(3)(a), "the original development plan shall contain the following 

elements: (vi) Major trail systems." To comply, the Applicant's original 

Development Plan Application provided a conceptual trail system as Exhibit A 

(attached as Exhibit 1) and the following statement:  

"The Applicant proposes to construct a network of walking, biking, and 

equestrian trails throughout the resort property. The contemplated location of 

such trails is set forth on the Development Plan Map. However, the Applicant 

notes that the trails on the Development Plan Map are conceptual in nature 

and are subject to modification as each Phase of the resort develops." 

Condition No. 15 then only governs the conceptual Major Trial System proposed 

by the Applicant in the 2003 Development Plan Application. Nothing in the 

original Development Plan (including nothing in Condition No. 15) limits trails 

within Brasada Ranch to those shown (1) in the Approved Development Plan or 

(2) "prior to the preliminary plat." And, except for trails within the 100-year 

floodplain or on slopes exceeding 25%, no land use permit, building permit, or 

other approval is required by County Code in order to install trails in Brasada 

Ranch. Staff confirmed this in the proceedings on remand in front of the Planning 

Commission. 

The Applicant respectfully requests that the County Court confirm that 

neither the Development Plan Approval nor Crook County Code limits 

trails within Brasada Ranch to (1) those shown in the Approved 

Development Plan or (2) those identified "prior to the preliminary plat."  

c. Appellant's False Claim #3: "The common property of the Brasada Ranch 

HOA cannot be used by non-members without the grant of an easement 

on the common property because the trails were not platted." [Page 2 of 

Appellant's 43-page rebuttal] 

To the extent the Appellant is arguing over who may use the trails, this appeal is 

not the venue. This is an appeal over land use approval for the Phase 15 

tentative plat of a destination resort. This process does not determine whether 

non-members can use common areas; it determines whether the application 

meets the applicable criteria. The use of common areas (or even trails) by non-
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members is not an applicable criterion. 

Nonetheless, the Applicant points out that the Resort's overnight guests have 

been accessing common area trails since they were constructed in the mid-to-late 

2000s, and they have been doing so with privilege. Per the Brasada Ranch 

Declaration, Section 5.7:  

"Any Owner may extend the Owner's right of use and enjoyment of the 

Common Areas to the members of the Owner's family, lessees, and social 

invitees, as applicable, subject to reasonable regulation by the Board. An 

Owner who leases the Owner's Unit shall be deemed to have assigned all such 

rights to the lessee of such Unit for the period of the lease." 

Additionally, if there were any challenges to this privilege, the Brasada Ranch 

Association Board could put an end to it quickly. Per the Brasada Ranch 

Declaration, Section 5.6:  

"The rights and easements of enjoyment in the Common Areas created 

hereby shall be subject to (e) The Board's right to (i) adopt Policies and 

Procedures regulating use and enjoyment of the Common Areas," and "(v) 

permit use of any recreational facilities situated on the Common Areas by 

persons other than Owners, their families, lessees, and guests…" 

d. Appellant's False Claim #4: "While any prospective Brasada Ranch owner 

would understand, from a review of a Brasada Ranch plat, that their 

prospective property abuts common area, they would also understand 

that no trail existed or could be built in the open space because the 

developer failed to obtain approval of any trails in the open space areas 

prior to preliminary plat approval."  

[Page 3 of Appellant's 43-page submittal.] 

It is refreshing to hear the Appellant admit that a buyer has the responsibility to 

complete due diligence before purchasing real estate. Given that this would 

include the plat, one would assume they would also review the publicly-available 

Declaration of Covenants, Conditions and Restrictions (CCRs) [Declaration 

attached as Exhibit 2] that govern that plat. Given "any prospective Brasada 

Ranch owner would understand, from a review of the Brasada Ranch plat, that 

their property abuts common area," each buyer should have reviewed the 

meaning of Common Areas and how they may be used and improved. Per the 

Declaration:  

Section 1.28: "Improvement" means any structure or improvement of any 

kind, including but not limited to any building, fence, wall, driveway, 

swimming pool, storage shelter, signage, monumentation or other product of 

construction efforts on the Residential Areas." 

Section 1.50: "Residential Area" means that real property described on the 

attached Exhibit A" (including Common Areas) "and any Additional Property 

annexed to this Declaration, and all existing and future Improvements 

located thereon (emphasis added), but excluding any property withdrawn 
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from the provisions of this Declaration. 

Section 2.2.e: "Declarant does not agree to build any specific future 

Improvement, but does not choose to limit Declarant's right to add additional 

Improvements." 

Section 5.2: "Except as otherwise provided in this Declaration, the Common 

Areas shall be reserved for the use and enjoyment of all Owners and no 

private use may be made of the Common Areas." 

The Declaration has been of record since June 2, 2005, before any lots within 

Brasada were sold. Any owner should have known that Common Areas were open 

to all owners and their tenants and invitees, that the Declarant and the 

Association could build additional improvements, and that there might be trails 

installed.  

e. While the allegations remain baseless, and we admit absolutely no fault, 

we must try to end these frivolous delays and move on by appeasing the 

Coalition. Therefore, we are willing to use whatever land use process is 

recommended by the County Court or Planning Department to add any 

trails on common areas that may be developed in time on existing 

platted common areas.  

We've known that this challenge has nothing to do with platting the existing trails 

in Phase 15, but one that seeks to address prior land use approvals and limit or 

prevent the Declarant or Association's ability to improve existing Common Areas 

adjacent to the Coalition member's property.  

Page 2 of the Appellant's rebuttal states its primary argument from the 

beginning: "affected owners are entitled to notice and an opportunity to 

challenge the creation of trails not shown in the Development Plan Map." In truth, 

the trails are shown in the original Development Plan Map (attached as Exhibit 

3). But more importantly, this statement suggests a path forward, which the 

Appellant seems to reiterate on pages 3 and 4 of its rebuttal: "The Owners' 

easement rights to use the common area including improvements built in those 

areas, do not mean that the Declaration authorized the development of common 

property without county land use approval (emphasis added)."  

We respectfully ask the Court or Planning Department to agree on which 

land use process could be used if we propose to add trails to platted 

common areas in the future. We engaged the entire Community in our 

last proposed trails and are happy to do so with even more structure.  

2. Overnight Lodging Units 

We have consolidated the repetitive claims made by the Appellant's legal counsel and 

the "BR Community Coalition" below.   

a. Appellant's Only Accurate Claim: "Not all independently owned cabins in 

Brasada Ranch participate in the official rental program." 
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First, the Applicant points out that this claim should be ignored because it was 

not a basis for the Appellant’s appeal. The Appellant may not now, bring up 

additional ground for appeal outside what was included in its actual appeal. 

Nonetheless, the Applicant addresses this point to show that it is irrelevant. 

Oregon law does not require an owner to use the Resort’s rental management 

program.  

ORS 197.435(5)(b) states: “… With respect to lands in eastern Oregon, as 

defined in ORS 321.805, …. Individually owned units may be considered 

overnight lodgings if they are available for overnight rental use by the general 

public for at least 38 weeks per calendar year through a central reservation 

system operated by the destination resort or by a real estate property manager, 

as defined in ORS 696.010….” 

In other words, an owner need not use the Applicant’s rental program, though as 

the Applicant testified, about three-quarters do. Thus, in addition to being a new 

claim, this Appellant claim here is wholly irrelevant. 

b. Appellant's False Claim #5: "The argument regarding overnight lodging 

units is not an impermissible collateral attack. Central Oregon 

LandWatch v. Deschutes County, 285 Or App 267, 396 P3d 968 (2017) 

(an argument that constructed OLUs did not qualify was not a collateral 

attack on prior land use decisions that counted units as OLUs in a review 

for additional Resort development)."  

There are two points here: First, the Landwatch case does not give Appellant the 

ability to make a collateral attack. Second, though it should not be necessary to 

point it out, the facts of the units in Landwatch are materially different than in 

this application. 

1. Collateral Attack. 

The Appellant is mistaken in using the Landwatch case to support its argument. 

In Landwatch, the applicant was seeking to expand an existing resort. The 

applicant in that case, Pine Forest Development LLC (“Pine Forest”), the 

developer of the Caldera Springs destination resort, sought to expand the 

existing, approved resort by adding approximately 490 acres of land and 

constructing up to 395 additional homes. Before the Court would permit Pine 

Forest to expand the resort to include NEW land and ADDITIONAL homes, it 

required that Pine Forest demonstrate that it was in compliance with all 

applicable standards for a resort: 

“Where, as here, a developer proposed an expanded destination 

resort that is based, in part, on existing ldogings, for an existing 

individually owned unit to count as ‘overnight lodgings’ under the second 

sentence of ORS 197.435(5)(b), there must be evidence that the unit is in 

fact separate and rentably separately from other units….” 285 Or App 267, 

at p. 294. [Emphasis added.] 
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Note that the Court of Appeals only concluded that the argument was not a 

collateral attack because there was a proposed “EXPANDED DESTINATION 

RESORT”. In other words, the existing resort is left alone; the Court did not try to 

change the requirements for the then-existing resort. It did not allow the 

opponents to try to stop any further buildout of the existing resort. Instead, it 

inquired as to the validity of the units in the existing resort ONLY BECAUSE OF, 

AND AS IT RELATED TO, THE PROPOSED EXPANSION. 

In this case, the Applicant is NOT proposing an expansion. The Applicant is 

proposing to build out units that are already part of an approved master plan. No 

additional units outside the originally approved 900 units are proposed. The 

Applicant is simply seeking to complete the already-approved Resort consistent 

with multiple, existing decisions. 

The multiple units located within each “Cabin” have already been counted 

repeatedly by Crook County in multiple decisions, decisions that have been 

publicly noticed and available. The Applicant has relied upon them. 

The County's approval of the existing units as separate OLUs is conclusive, and 

the Appellant's attempt to void them now is indeed an impermissible, collateral 

attack on the County's prior decisions. The Appellant could have appealed the 

prior decisions approving these units as OLUs, including the first phases that 

relied upon these units to comply with the required ratio. Having failed to appeal 

in the prior matters, all of which are now long past the applicable appeal period, 

the Appellant may not now try to attack those previous, final decisions. 

For example, in 2006, the County approved an amendment to the Brasada Ranch 

Final Development Plan [attached as Exhibit 4]. That amendment addressed a 

relocation of a road and the clarification of the number of units. That decision 

clearly counted each individual unit within a “Cabin” as a separate overnight 

lodging unit. That decision counted and approved the use of “81 overnight 

lodging cabins, with 2 to 3 separately rentable, lock-offs per cabin, for an 

additional minimum of 76 overnight lodging units.” 

That decision became final, without appeal, on December 13, 2006. 

Similarly, in February 2021, the County approved the Phase 14 tentative plat 

[attached as Exhibit 5]. That decision approved Phase 14, counting 243 

overnight lodging units, including “91 two, three, and four-bedroom lock-off 

cabins.” The Phase 14 Decision determined that with the existing OLUs, including 

the 236 contained in the 91 buildings, Brasada Ranch could develop 51 additional 

lots and remain within the required ratio. Phase 14 was comprised of 51 lots. 

Thus, in this Phase 15 application, Brasada Ranch will bond for the additional 

necessary OLUs to maintain the 2.5:1 ratio. Brasada Ranch is currently building 

16 OLUs – scheduled to be completed before Summer 2023 – to the R-1 

standard. Such OLUs will be built to the standard the County requires when the 

building permits are submitted. 

As with the 2006 amendment, this 2021 decision became final with no appeal. 
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The Appellant cannot now claim that the units within each cabin should not 

count. The time to appeal that determination has long passed. 

2. Different Facts. 

Because the record as it existed on appeal in the Landwatch case did not include 

evidence that Pine Forest could not show that its overnight lodging units were all 

separately rentable, the Court remanded the decision to the County to require 

fact-finding on the issue. 

In this case, the Appellant has already provided significantly more evidence than 

Pine Forest did in the Landwatch case that the units are separately rentable. 

However, that was not the basis of appeal by Appellants here. Accordingly, we 

need not repeat the evidence provided in the Planning Commission hearings and 

the prior appeal to the County Court.  

The Applicant will summarize, however. Pine Forest was unable to show any proof 

that it was marketing or renting the cabin lock-off units as individual units. The 

Applicant has provided the County with hundreds of pages of reservation-level 

data from 2019 through 2021. This data clearly shows that the individual units 

within the cabins are marketed and rented. The Applicant has stated it can 

provide the data for 2014 through 2018 but it did not do so given the size of the 

file.   

c. Appellant's False Claim #6: Because 91 cabins, including 236 OLUs, were 

built to the R-3 standard, the Applicant may only count a cabin as one or 

a maximum of two OLUs.  

As the Applicant testified at the remand hearing before the Planning Commission, 

the County changed its interpretation of construction for the cabins. The County 

determined that, going forward, the cabins would need to be constructed to an R-

1 standard rather than the R-3 standard that had previously been used. See the 

May 2, 2019 letter from Assistant Crook County Counsel [attached as Exhibit 6]. 

In the letter, Crook County changed its interpretation of the Oregon Structural 

Specialty Code (the "OSSC") and informed the Applicant that any NEW OLU 

buildings would need to be constructed to the R-1 building standard.  

This change in interpretation of the OSSC does not render the existing, previously 

approved 91 cabins and 236 deed-restricted OLUs invalid. It simply means that 

when Brasada Ranch built additional OLUs, they would be processed under the R-

1 standard; this is true of 16 OLUs the Applicant is currently building around the 

Cascade Pool.   

Deschutes County acted similarly and provided notice of its pending decision. On 

July 10, 2017, the County communicated with all its destination resorts that it 

would "process lock-off units as R-3 provided that construction plans are 

submitted to the Building Safety Decision by no later than January 2, 2019." 

After that date, it would process lock-off units as R-1. (attached as Exhibit 7). 

The Appellant argues that it has a right to attack these units because they 
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believe the units should have been built to an R-1 standard. For the reasons set 

forth above, this is an impermissible collateral attack. When the units were first 

counted, any objection should have been made to those decisions. The units were 

approved and counted, and the Appellant did not appeal those earlier decisions. 

The Appellant’s claim that the units should suddenly not count because they do 

not meet the existing code is also wrong. The Oregon Structural Specialty Code is 

revised regularly. With new technology and experience, the experts learn new 

things that can make construction safer. But when the codes are updated or 

reinterpreted, old buildings do not suddenly become obsolete. They do not have 

to be taken out of service or immediately retrofitted.  

OSSC Section 102.6 states that occupancy of existing structures “shall be 

permitted to continue without change, except as otherwise specifically provided 

in this code.”  

For the reasons set forth in A, B and C above, the Applicant respectfully 

requests that the County Court finds that the cabin OLUs approved 

before 2019 and built to the R-3 standard are indeed OLUs. 

d. Appellant's False Claim #7: Because the Applicant "applied for Single-

Family Residences on each [cabin lot]", and "most cabins contain 

findings & decisions that include a Conclusion of an "approval for an 

Overnight Lodging Unit", the Applicant may only count a multi-unit cabin 

as one OLU.  

[Page 6 of Appellant's 43-page rebuttal] 

This is another new appeal claim not included in the Appellant’s actual appeal. It 

should be disregarded by the County. 

Nonetheless, in an abundance of caution, the Applicant explains why this is 

incorrect. 

The applications that the Appellant is referring to were building permit 

applications. The land use decisions, as detailed above, described these “cabins” 

on multiple occasions as having multiple units within them. See the 2006 

Amendment and the 2021 Phase 14 tentative plat decisions referenced above and 

attached as Exhibits 4 and 5, respectively.  

As provided by the Appellant, the Planning Commission's decisions to approve 

cabins make it clear the Commission knew it was approving multiple OLUs within 

each cabin.  

On page 3 of the decision for Lot 244 approving the construction of a three-

unit cabin, the Commission states, "[Phase 2] consists of 81 stand-alone 

lodging units, for a total of 162 units.” 

On page 4 of the decision for Lot 244, under Conclusionary Findings of Fact, 

the Commission states, "Units are to be sold subject to a deed restriction that 

limit their use to overnight lodging units." 
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In addition, this is another attempt at an impermissible collateral attack on prior 

decisions of the County. These units have been counted as multi-unit cabins in 

multiple decisions. To the extent the Appellant wanted to challenge the validity of 

such units, it should have done so the first time these units were counted for 

purposes of meeting the required ratio. 

e. Appellant's False Claim #8: The "OLU Map Evidence Submitted by 

Appellant May 11, 2022 is FALSE."  

This is another new appeal claim not included in the Appellant’s actual appeal. It 

should be disregarded by the County. 

Nonetheless, in an abundance of caution, the Applicant explains why this is 

incorrect. 

The map requested by the Planning Commission and prepared by the Applicant 

does not include 5-bedroom cabins as the Appellant claims; it includes "5-

Guestroom Deed-restricted Units." These are 4-bedroom cabins where the living 

room is the fifth OLU, including a separate entrance and full bathroom with 

shower.  

f. Appellant's False Claim #9: "Cabins are advertised both as fully rentable 

and room-by-room rentable to multiple parties. They can no longer be 

separately counted for OLUs if a family rents the entire cabin." 

This is another new appeal claim not included in the Appellant’s actual appeal. It 

should be disregarded by the County. 

Nonetheless, in an abundance of caution, the Applicant explains why this is 

incorrect. 

This claim is ludicrous. Hotels worldwide feature connecting rooms. When rented 

to a group or family, the hotel does not change its available room count or 

deduct the second, third, fourth, or more connecting rooms reserved and 

consumed. Indeed, when Tetherow sells two connecting rooms on any given 

night, Deschutes County does not claim its OLU count has declined by one.  

So long as the units are separately rentable (and the Applicant has shown that 

they are advertised as separately rentable and they have, and continue to be, 

actually separately rented), they do not have to ALWAYS be separately rented. 

Lots of families rent more than one unit. Many families and friends travel 

together and wish to lodge in close proximity to each other. The fact that some 

groups take more than one unit does not mean that all the units they rent at the 

same time have to be counted together as one unit for overnight lodging 

purposes. 

CONCLUSION: 

For the reasons set forth above, and as provided in the Applicant’s prior 

submissions and testimony, the Applicant respectfully requests that the County 
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Court reject the Appellant’s appeal and affirm the Planning Commission decision.  
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